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The new Federal Acquisition Reuulation, 
in accord with the final revisions of the 
now-superseded Federal Procurement Regu- 
13tions, prohibits the qovernment from 
considerinq prompt payment discounts when 
evalustinq bids. Thus, a protester can- 
no t  successfully arque either that it had 
no knowledqe of this prohibition, or that 
the aqency would be acting properly in 
n o w  accepting its offered discount, since 
publication of the regulatory provision 
in the Federal Recrister has place? the 
oontractinq community on at least con- 
structive notice of its existence. 

2 .  when a solicitation expressly cautions 
bidders aqainst relying upon oral advice 
from aqency personnel, bidders who iqnore 
the admonition and rely upon advice which 
later proves to be erroneoils must suffer 
the consequences. Pven i f  the protester 
was misled to its detriment, such erron- 
eous advice neither binds the aqency nor 
requires the submission of new bids. 

Tri-State Laundry Services, Tnc. d/b/a/ Holzberq's 
Launderers and Cleaners (Tri-State) protests the award of 
a contract for laundry services to The Scrubboard under 
invitation for bids ( T F B )  No. TF3-130-002-5, issued by the 
Department of Justice, Sureau of prisons. Tri-State com- 
plains that it should have received the award because it 
submitted the low bid when its offer of d prompt payment 
discount is taken into account. We dismiss the orotest. 



T r i - S t a t e  a s s e r t s  t h a t  i t  a f f e r e d  t h e  p r m p t  p a y m e n t  
d i s c o u n t  i n  r e l i a n c e  u p o n  a r a l  a d v i c e  from 3 nember of t h e  
c o n t r a c t i n g  o f f i c e r ' s  s t a f f  t h a t  t h e  a g e n c y  w o u l d  c o n s i d e r  
a 2 0 - d a y  d l s c o u n t  pe r iod  i n  e v a l u a t i n g  b i d s .  After b i d  
o p e n i n g ,  T r i - S t a t e  was i n f o r m e d  b y  t h e  a g e n c y  t h a t  t h e  
d i s c o u n t  was n o t  c o n s i d e r e d  in e v a l u a t i n g  t h e  f i r m ' s  bid 
b e c a u s e  o f  3 c u r r e n t  r e g u l a t o r y  ? r o h i b i t i o n ,  and t h e  b i d  
w i t h o u t  t h e  d i s c o u n t  was n o i  low. T r i - S t a t e  d rges  t h a t  
t h e  a g e n c y  i s  P o u n d  b y  t h e  r e p r s s e n t a t i o n  of i t s  e m p l o y e e  
a n d  t h a t  i t  is t h e r e f o r e  e n t i t l e d  t o  t h e  award a s  t h e  low 
b i d d e r .  I n . t h e  a l t e r n a t i v e ,  T r i - S t a t e  u r g e s  t h a t  t h e  p r o -  
c u r e m e n t  s h o u l d  be r e c o m p e t e d .  

F o r m e r l y ,  t h e  g o v e r n m e n t ' s  e v a l u a t i o n  O E  b i d s  
i n c l u d e d  z o n s i d e r a t l o n  of  2rompt p a y m e n t  d i s c o u n t s  o n  th-2 
a s s u m p t i o n  t n a t  s u c h  d i s c o u n t s  w o u l d  be  t a k e n .  - S e e  
F e d e r a l  P r o c u r z m e n t  R e g u l a t i o n s  ( F P R ) ,  4 1  C.F.R. 
S 1 - 2 . 1 0 7 - 3  ( 1 9 8 2 ) .  X O w e v e r ,  t h e  c o n s i d e r 3 t i o n  of d i s -  
c o u n t s  w a s  exprtssly p r a h i b i t e d  by F P R  a m e n d m e n t  2 2 3 ,  
S e p t e m b e r  2 0 ,  1 9 8 2 ,  a l t h o i l g h  d i ~ c o u n t s  t h e m s e l v e s  c o u l d  
still o e  o f f 2 r e d  and a c c e p t 2 d  so  a s  t o  become p a r t  o f  t n e  
a w a r d  a n d  t h u s  o i n d i n g  a n  t h o  c o n t r a c t o r .  - S e e  FPR,  4 1  
C . F . R .  5 1 - 2 . 1 9 7 - 3  ( 1 3 8 4 ) .  

The F ? , P  na3  s i n c e  b e 2 n  s d p o r s e d e d  c -  t h e  Federi i l  
A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  ( 3 f f e c t i v e  I p r i l  1 , 1 9 8 4 ) ,  
w h i c h  c o n t a ~ n s  t n e  same p r o h i b i t i o n  a g a r  1st  t n e  g o v e r n -  
m e n t ' s  c o n s i d e r i i c i o n  of p r o m p t  p a y m e n t  d i s c o u n t s .  FAR,  
S 1 4 . 4 0 7 - 3 ,  4 8  F e d .  Reg. 4 2 , 1 0 2 ,  4 2 , 1 8 2  ( 1 9 8 3 )  ( t o  b e  
c o d i f i e d  iit 4 8  C . F . R .  S 1 4 . 4 0 7 - 3 ) ,  p r o v i d e s :  

" 2 r v n p t  p a y m e n t  d i s c o u n t s  s n a 1 1  n o t  DO 
: a n s i d e r e d  i n  t h e  e v a l u a t i o n  o f  b i d s .  
t l s w e v o r ,  a n y  d i s c o u n t  o f f s r e d  w i l l  fa t -n  ii 
p a r t  ~f t n e  award ,  a n d  will oe t a k e n .  . . 
i f  p a y m e n t  i s  made w i t n i n  t h e  d i s c o u n t  
p e r i o d  s p e c i f i e d  b y  t h e  b i d d e r .  . . ." 

T h u s ,  i t  i s  c l e a r  t h a t  t h e  3r31 a a v i c 2  f r 3 m  i h e  e o n -  
t r a c t i n q  o f f i c e  t o  T r i - S t a t e  was e r r o n e o u s .  

I n  v i e w  o €  t h e  f a c t  t h a t  d i s c o u n t s  c a n  s t i l l  be  
o f f e r ? d  a n a  t a k e n ,  a l t n o u g h  t h P y  z 3 n  no langer b e  u s e d  f a r  
t h e  e v a l i l a t i ' 3 n  ~f b i d s ,  F A R ,  3 2 . 1 1 l ( c ) ( l ) ,  48  F e d .  Reg. 
4 2 , 1 0 2 ,  4 2 , 3 3 0  ( 1 9 8 3 )  ( t o  b e  c o d i f r e d  a t  4 8  C.F.R. 
S 3 2 . 1 1 1 ( c ) ( ? ) ) ,  p r m r d e s  c h a t  the f o l l o w i n g  z l a g s e  s h a l l  
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be i n s e r t e d  i n  s o l i c i t a t i o n s  a n d  c o n t r a c t s  wnon a f i x e d -  
p r i c e  s u p p l y  o r  f i x e d - p r i c e  s e r v i c e  c o n t r 3 c t  i s  contern-  
p l a t e d :  

" D I S C O U N T S  F 3 R  PROMPT 2AYIYENT (APR 1984 ) 

I n  c o n n e c t i o n  w i t h  a n y  d i s c o u n t  o f f s r e d  
f o r  prompt p a y m e n t ,  time s h a l l  b e  corn- 
p u t e d  f r o n  ( 1 )  t h e  d a c e  o f  z o m p l e t i o n  o f  
p e r f o r m a n c e  o f  t h e  s 2 r v i c o s  o r  d e l i v e r y  
of t n e  F u p p l i e s  t3 t n e  c a r r i e r  i f  accep t -  
a n c e  is a t  p o i n t  o f  a r i g i n ,  3r d a t e  of 
d e l i v e r y  a t  d e s t i n a t ~ o n  o r  p o r t  oE 
e m b a r k a t i o n  i f  d e l i v e r y  a n d  a c c e p t a n c e  
a r e  a t  e i t h e r  sf t h e s e  P o i n t s ,  o r  ( 2 )  t h e  
d a t e  t h e  c ~ r r e c t  i n v o i c e  3r v o u c h e r  1s 
r e c e i v e d  i n  cne ~ f f i c e  s p e c i f i e d  b y  t h e  
G o v ? r n m e n t ,  i f  t ? ?  L a t t s r  i s  l a t i r  t h a n  
d a t e  o f  p e r f 3 r n a n c e  o r  d e l L v 2 r y .  For t h e  
p u r p o s e  ~f c q m p u t i n g  t h e  d i s c o u n t  e a r n e d ,  
p a y m e n t  snail 3e c o n s i d e r o d  t o  h a v e  b e e n  
n a d e  a n  t h e  = f a t *  t h e  G o v 2 r n m e n t  cnec'c, was 
;nailed."',' - 

T h e  I F B  i n  q u e s t i o n  c o n t a i n e d  t h i s  :La l i s? ,  zind 
T r i - S t a t e  i m p l i e s  t h a t  Lts p r 2 s e n c e  i n  t-:r s o l i = l t a t i ~ 3 n ,  
a l o n g  w i t h  t h e  o r a l  a d v i c e  f r o m  t h e  c o n t r a c t i n g  o f f i c e s  
r e a s o n a b l y  l e d  i t  i n t o  o f f e r i n g  a d i s z o u n t  w i t h  t h e  
e x p e c t a t i o n  t h a t  i t  w o u l d  be c o n s i d e r e d  d u r i n g  b i d  
e v a l u a t i o n .  T r r - S t a t e  s p e c i f i c a l l y  a s s e r t s  t i a t  t h e  
a g e n c y  i s  S o u n d  b y  t h e  o r a l  r e p r a s e n t a t i o n  made by i t s  
e m p l o y e e ,  a n d  t h u s  m u s t  c o n s i d e r  t h e  f i r m ' s  ~ f f z c e d  
d i s c o u n t  so a s  t3 make  i t  t h e  low b i d d e r .  Ne d ~ 3 3 g r ? e .  

T h e  " D i s c 3 u n t  f o r  P r o m p t  P a y m e n t "  c l a i l s ? ,  w h i c h  
T r i - S t a t e  c i t 2 s  i n  s u p p o r t  o f  i t s  p o s i t i o n ,  s i n p l y  d i d  n o t  
p r o v i d e  t h a t  p r o m p t  p a y m e n t  d i s c o u n t s  w o u l d  b e  c o n s i d e r e d  
i n  e v a l u a t i n g  b i d s .  F u r t h e r ,  a l t h o u g h  t h e  sx2 res s  p r a h i -  
b i t i o n  a g a r n s t  c o n s i d e r a t i o n  of d i s c o u n t s  

~~ 

- f / T h i s  z l a u s e  is s p e c i f i c a l l y  s e t  f o r t h  a t  F A R ,  5 5 2 . 2 3 2 - 8 ,  
4 8  F e d .  Reg. 4 2 , 1 0 2 ,  4 2 , 5 5 4  ( 1 9 8 3 )  ( t o  b e  c o d i f i e d  3~ 4 8  
C.F.R.  5 2 . 2 3 2 - 8 ) .  
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i n  FAR, 5 1 4 . 4 0 7 - 3 ,  s u p r a ,  was n o t  : o n c a i n i d  i n  t h e  I F B ,  
t n e r e  is n o  d o u b c  b u t  t n a t  p u b l i c a t i o n  J E  t h i s  r e g - i l a t o r y  
p r o v i s i o n  i n  t h e  F e d e r a l  i i e g i s t e r  h a s  pmit t h e  c Q n c r a c t i n g  
c o m m u n i c y  on s t  l e a s t  , - o n s t r u c t i v e  n a t i c e  2 E  i t s  exist- 
e n c e .  See W e s t e r n  F i l a m e n t ,  I n c . ,  8 - 1 9 2 1 4 3 ,  S e p t .  2 5 ,  
1 9 7 8 ,  7 8 - 2  C P D  q! 2 2 5 .  T h e r e f D r e ,  T r l - S t a t e  c a n n Q t  
successf~lly a r g d e  e i t n e r  t n a t  i t  n s d  no k n o w l e d g e  ~f t n e  
p r o h i b i t i o n ,  o r  t h a t  t n ?  agsncy ~ 3 ~ 1 3  p r o p e r l y  c o n s i d e r  
t h e  firx's cli.;:count. 

T r i - S t 3 t e  ~ s s e r t s  c n a t  i t  r e l i e d  u p o n  t h e  o r a l  a d v i c e  
sE t 3 e  a q e n C y ' 3  -.-nployee t o  l t s  detriment. :ge a s s ~ m e ,  
h o w e v ? r ,  t h a t  tie 173 z a n c a i n 2 d  t h e  E D l l o w i n g  p r a v l s L o n ,  
~ h l c n  L; r e q i i r - . d  3y F A R ,  5 1 4 . 2 0 1 - 6 ( ~ ) ( 2 ) ,  1 8  F e d .  Reg. 
4 2 , 1 0 2 ,  4 2 , 1 7 2  ( 1 9 8 3 )  (E=, o e  c o d i f i e d  a t  1 8  C . F . R .  
S 1 4 . 2 0 1 - 6 ( ~ ) ( 2 ) ) ,  t o  3e i n s z r t e d  i n  311 i n v i t a t i o n s  Ear 
3 i d s  ( 2 x z s p t  t q 3 j i  f a r  c ~ n s t r d c c i o n  t h a t  is n o t  s s t i m a t s d  
c 3  9XCeed j 10,2139 ' : 

" 5 X ? L A X A T I I 2 N  'TO ? 2 O S P E C T I V E  B I D D E R S  (AP3 1 9 8 4  ) 

Any ? r D s g e e : i v a  o i d d e r  d e s i r i n g  an 
e x p l a n a t i ~ n  J C  i n t z r p r e t d t i o n  o €  t.-, 
;o 1 L 2 1 t 3 t i , J n ,  d r  2w L n g  s , s p e c  L E L c a  t i 
-?T--=., n ~ s t  c 2 q u e s t  i t  i n  w r i t i n g  s.: 
enough :-3 3 l l ~ w  a r e p l y  c 3  r e a c 5  31.. 
p r o s p e c t i v ?  b i d d e r s  SeEort! t h e  s u b m i ; s i O n  
J €  t n e i r  o i d s .  Oral e x p l a n a t i o n s  c)r 
i n s t r i i c c i o n s  g i v e n  b e f o r e  t h e  award oE a 
c o n t r a c t  will n o t  be b i n d l n g .  . .'I2/ - 

- I S ,  

In t h i s  r e g a r d ,  w e  h a v e  n e l d  t h a :  w h i r ?  3 
; 3 l i z i c 3 t i o n  p r o v i s i o n  c l e a r l y  p u t s  3 i a d e r s  3 n  n ~ i l c e  n o t  
t o  r ? l ' j  Jpon t h e  o r a l  r e p r e s e n t a t i f i n s  J E  a g e n c y  9 ? r s o n n e l ,  - -  
Ace V a n  & S t o r a g e  Co., B i 2 1 3 9 1 5 ,  J u l y  1 5 ,  1 3 d 4 ,  3 4 - 2  CID 
!I 4 7 ,  t h e  o i d d e r  m u s t  s u f f e r  t h e  c o n s e q u e n c e s  oE i t s  
r e l i a n c e  clpon s u c h  a d v i c e .  J e n s e n  C a r p . ,  60  C ~ I T ~ .  G e n .  
5 4 3  ( 1 9 8 1 ) ,  81-1 C P D  !I 5 2 1 .  T h e r e f a r e ,  w o n  i f  ; e  
a g e n c y ' s  employee h e r e  m i s l e d  T r i - S t a c e  t3 i t s  h a r m ,  t h a t  
erroneous a d v i c e  n e i t h e r  b i n d s  t h e  g o v e r n m e n t  now t o  

- 2 / T h i s  z l a d s e  i s  32ecifically s e t  f a r t h  a c  F A R ,  5 2 , 2 1 4 - 6 ,  
4 8  F e d .  Eieg, 4 2 , 1 0 2 ,  4 2 , 4 9 8  ( 1 9 8 3 )  ( t o  be c o d i E i e d  a t  4 8  
C . F . R .  5 5 2 , 2 1 4 - 6 ) .  
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d 

cons ider  c h e  d i s z 9 l i n t  and t n u s  t 3  a w a r d  t n e  E ~ r n  t n 5  
c o n t r a c t ,  nor r e q u i r e s  t h e  p r o c u r o m e a t  t3 5e  r e c o n p z t 5 d .  
Ace V a n  & S t o r a g e  Co., s u p r a .  

U n d e r  GAO's n e w  B i d  P r g c ? . s t  2 ~ 3 u l a t i o n s  ( ? f f e c t i v ?  
J a n u a r y  1 5 ,  1 9 8 5 ) ,  c h i s  ~ E f i c . ~  will s x r n r n 3 r i l y  disrni;; 3 

p r o t e s t  W L C ~ O U C  r - . q u i r ~ n g  s n o  s u b r n i ; ; ~ ~ n  of an aq2ncy  
r e p o r t  w h e n  t h e  p r ~ t e s t  an i t s  €32.. does  n o t  s t a t @  3 v a i i d  
b a s i s  for  p roc . zk t .  - 3ie GAO 3Ld 3 r 3 c o ; t  R e g u l a t r 3 n s ,  

f i e d  a t  4 C.P.R. S 2 1 . 3 ( € ) ) .  We f a i l  ca f i n d  a v a l i d  
b a s i s  f a r  p r ~ t z s t  h e r ? ,  and,  a c z a r d i n g l y ,  we h d v e  n o t  
r e q u e s t 3 d  3 r3por :  E m r n  ~ 2 2  3 d r z a a  a€ P r i ; ; n s .  

s 2 1 . 3 ( € ) ,  4 9  F e d .  X e g .  4 9 , 4 1 7 ,  4 9 , 4 2 1  ( 1 9 8 4 )  ( c r 3  is0 z ~ ~ d l -  




